
of capital offenses to special courts-martial. See R.C.M. 103(3)
for the definition of a capital offense.

See R.C.M. 1301(c) concerning limitations on the referral of
certain cases to summary courts-martial.

(e) How charges shall be referred.

(1) Order, instructions. Referral shall be by the
personal order of the convening authority. The con-
vening authority may include proper instructions in
the order.

Discussion

Referral is ordinarily evidenced by an indorsement on the
charge sheet. Although the indorsement should be completed on
all copies of the charge sheet, only the original must be signed.
The signature may be that of a person acting by the order or
direction of the convening authority. In such a case the signature
element must reflect the signer’s authority.

If, for any reason, charges are referred to a court-martial
different from that to which they were originally referred, the new
referral is ordinarily made by a new indorsement attached to the
original charge sheet. The previous indorsement should be lined
out and initialed by the person signing the new referral. The
original indorsement should not be obliterated. See also R.C.M.
604.

If the only officer present in a command refers the charges
to a summary court-martial and serves as the summary court-
martial under R.C.M. 1302, the indorsement should be completed
with the additional comments, “only officer present in the com-
mand.”

T h e  c o n v e n i n g  a u t h o r i t y  m a y  i n s t r u c t  t h a t  t h e  c h a r g e s
against the accused be tried with certain other charges against the
accused. See subsection (2) below.

The convening authority may instruct that charges against
one accused be referred for joint or common trial with another
accused. See subsection (3) below.

Capital offenses may be referred as noncapital if the death
penalty is not mandatory. When a convening authority has discre-
tion to refer a capital case as noncapital, the convening authority
should be guided by the criteria for adjudging capital punishment
found at R.C.M. 1004.

The convening authority should acknowledge by an instruc-
tion that a bad-conduct discharge, confinement for more than six
months, or forfeiture of pay for more than six months, may not be
adjudged when the prerequisites under Article 19 will not be met.
See R.C.M. 201(f)(2)(B)(ii). For example, this instruction may be
given when a court reporter is not detailed.

Any special instructions must be stated in the referral in-
dorsement.

When the charges have been referred to a court-martial, the
indorsed charge sheet and allied papers should be promptly trans-
mitted to the trial counsel.

(2) Joinder of offenses. In the discretion of the

convening authority, two or more offenses charged
against an accused may be referred to the same
court-martial for trial, whether serious or minor of-
f e n s e s  o r  b o t h ,  r e g a r d l e s s  w h e t h e r  r e l a t e d .  A d d i -
tional charges may be joined with other charges for
a single trial at any time before arraignment if all
n e c e s s a r y  p r o c e d u r a l  r e q u i r e m e n t s  c o n c e r n i n g  t h e
additional charges have been complied with. After
arraignment of the accused upon charges, no addi-
tional charges may be referred to the same trial
without consent of the accused.

Discussion

Ordinarily all known charges should be referred to a single
court-martial.

(3) Joinder of accused. Allegations against two or
more accused may be referred for joint trial if the
accused are alleged to have participated in the same
act or transaction or in the same series of acts or
t r a n s a c t i o n s  c o n s t i t u t i n g  a n  o f f e n s e  o r  o f f e n s e s .
Such accused may be charged in one or more speci-
fications together or separately, and every accused
need not be charged in each specification. Related
allegations against two or more accused which may
be proved by substantially the same evidence may
be referred to a common trial.

Discussion

A joint offense is one committed by two or more persons
acting together with a common intent. Joint offenses may be
referred for joint trial, along with all related offenses against each
of the accused. A common trial may be used when the evidence
of several offenses committed by several accused separately is
essentially the same, even though the offenses were not jointly
committed. See R.C.M. 307(c)(5) Discussion. Convening authori-
ties should consider that joint and common trials may be compli-
cated by procedural and evidentiary rules.

(f) Superior convening authorities. Except as other-
wise provided in these rules, a superior competent
a u t h o r i t y  m a y  c a u s e  c h a r g e s ,  w h e t h e r  o r  n o t  r e -
ferred, to be transmitted to the authority for further
consideration, including, if appropriate, referral.

Rule 602. Service of charges

The trial counsel detailed to the court-martial to
w h i c h  c h a r g e s  h a v e  b e e n  r e f e r r e d  f o r  t r i a l  s h a l l
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cause to be served upon each accused a copy of the
charge sheet. In time of peace, no person may, over
objection, be brought to trial—including an Article
39(a) session—before a general court-martial within
a period of five days after service of charges, or
before a special court-martial within a period of
three days after service of charges. In computing
these periods, the date of service of charges and the
date of trial are excluded; holidays and Sundays are
included.

Discussion

Trial counsel should comply with this rule immediately upon
receipt of the charges. Whenever after service the charges are
amended or changed the trial counsel must give notice of the
changes to the defense counsel. Whenever such amendments or
changes add a new party, a new offense, or substantially new
allegations, the charge sheet so amended or changed must be
served anew. See also R.C.M. 603.

Service may be made only upon the accused; substitute serv-
ice upon defense counsel is insufficient. The trial counsel should
promptly inform the defense counsel when charges have been
served.

If the accused has questions when served with charges, the
accused should be told to discuss the matter with defense counsel.

Rule 603. Changes to charges and
specifications
( a )  M i n o r  c h a n g e s  d e f i n e d .  M i n o r  c h a n g e s  i n
c h a r g e s  a n d  s p e c i f i c a t i o n s  a r e  a n y  e x c e p t  t h o s e
which add a party, offenses, or substantial matter not
f a i r l y  i n c l u d e d  i n  t h o s e  p r e v i o u s l y  p r e f e r r e d ,  o r
which are likely to mislead the accused as to the
offenses charged.

Discussion

Minor changes include those necessary to correct inartfully
drafted or redundant specifications; to correct a misnaming of the
accused; to allege the proper article; or to correct other slight
errors. Minor charges also include those which reduce the serious-
ness of an offense, as when the value of an allegedly stolen item
in a larceny specification is reduced, or when a desertion specifi-
cation is amended to allege only unauthorized absence.

(b) Minor changes before arraignment. Any person
forwarding, acting upon, or prosecuting charges on
behalf of the United States except an investigating
officer appointed under R.C.M. 405 may make mi-

n o r  c h a n g e s  t o  c h a r g e s  o r  s p e c i f i c a t i o n s  b e f o r e
arraignment.

Discussion

Charges forwarded or referred for trial should be free from
defects of form and substance. Minor errors may be corrected and
the charge may be redrafted without being sworn anew by the
accuser. Other changes should be signed and sworn to by an
accuser. All changes in the charges should be initialed by the
person who makes them. A trial counsel acting under this provi-
sion ordinarily should consult with the convening authority before
making any changes which, even though minor, change the nature
or seriousness of the offense.

(c) Minor changes after arraignment. After arraign-
ment the military judge may, upon motion, permit
minor changes in the charges and specifications at
any time before findings are announced if no sub-
stantial right of the accused is prejudiced.

( d )  M a j o r  c h a n g e s .  C h a n g e s  o r  a m e n d m e n t s  t o
charges or specifications other than minor changes
may not be made over the objection of the accused
unless the charge or specification affected is pre-
ferred anew.

Discussion

If there has been a major change or amendment over the
accused’s objection to a charge already referred, a new referral is
necessary. Similarly, in the case of a general court-martial, a new
investigation under R.C.M. 405 will be necessary if the charge as
amended or changed was not covered in the prior investigation. If
t h e  s u b s t a n c e  o f  t h e  c h a r g e  o r  s p e c i f i c a t i o n  a s  a m e n d e d  o r
changed has not been referred or, in the case of a general court-
martial, investigated, a new referral and, if appropriate, investiga-
tion are necessary. When charges are re-referred, they must be
served anew under R.C.M. 602.

Rule 604. Withdrawal of charges
(a) Withdrawal. The convening authority or a supe-
rior competent authority may for any reason cause
any charges or specifications to be withdrawn from
a  c o u r t - m a r t i a l  a t  a n y  t i m e  b e f o r e  f i n d i n g s  a r e
announced.

Discussion

Charges which are withdrawn from a court-martial should be
dismissed (see R.C.M. 401(c)(1)) unless it is intended to refer
them anew promptly or to forward them to another authority for
disposition.

Charges should not be withdrawn from a court-martial arbi-
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